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Court of Appeals of the District of Columbia. 


No. 4308. 

Clinton Harris, Plaintiff in Error, 

vs. 

American Railway Express Company, a Corporation. 


1 Municipal Court of the District of Columbia. 

No. 112,615. 

Clinton Harris, Plaintiff, 
vs. 

American Railway Express Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Particulars of Demand. 

Filed January 5, 1025. 

«/ 

In the Municipal Court of the District of Columbia. 

No. 112,615. 

Clinton Harris, Plaintiff, 
vs. 

American Railway Express Company, a Corporation, Defendant. 

Particulars of Demand. 

The plaintiff Clinton Harris, sues the defendant, the American 
Railway Express Company, a corporation, for that heretofore, to wit: 
on the 26th day of November, 1924, the plaintiff delivered to the said 
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defendant, which was then and there a common carrier for hire of 
express, at Wabasso, Florida. 10 hampers of beans in good condition, 
for transportation to Detroit. Michigan, consigned to Clarence A. 
Carter, which the said defendant then and there accepted, and in con¬ 
sideration of reasonable compensation to be paid bv the plaintiff, 
agreed and undertook to carry the said beans to destination with due 
care and within the usual and customary time; but notwithstanding 
its aforesaid promises, the defendant carelessly and negligently faile 1 
to earr\ T the said beans within the usual and customary time and 
allowed the said beans to be delayed in transit, in that the defendant 
failed to deliver the said beans to the consignee until, to wit: 11 :00 
A. M. December 1st, 1024, the said delivery being too late for the 
market of that day. whereas in the usual course of travel the beans 
should have been delivered to the said consignee in time for the early 
market of December 1st. 10*24: and the plaintiff further alleges that 
the said defendant, notwithstanding its promises to carry the said 
heans with due care, negligently and carelessly failed to do 
•“> so. in that they negligently and carelessly allowed the said 
beans to heroine frozen in transit and delivered them to con¬ 
signee in a frozen condition, and thereby largely depreciated in value, 
and by reason of the aforesaid negligence and carelessness the said 
defendant, the plaintiff has been damaged in the sum of $57.50. 
which damage is set forth more particularly as follows: 

Amount plaintiff would have receive- if beans had been de¬ 


livered properly by the defendant . $75.00 

Amount realized by reason of defendant’s negligence and 

carelessness. 17.50 


Plaintiff s loss. $* 


> i 


50 


Wherefore plaintiff claims $57.50, besides costs of this action. 

EDW. L. HUNTER, 
Attorney for Plaintiff. 


Memorandum. 

******* 

Summons issued January 8. 1925. Copy of Particulars of Demand 
and summons served on the defendant, American Railway Express 
Company , a corporation, by leaving same with S. W. Hughes, Chief 
Clerk. January 9, 1925. 

Motion to Quash Service. 

Filed January 19, 1925. 

******* 

Comes now the defendant. American Railway Express Company, 
a corporation, and appearing specially by its attorneys, for the pur¬ 
poses of this motion and for no other purposes, and moves the court 
to (piash the service of summons in the above entitled suit for the 
following reasons: 
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4 1. To require the said American Railway Express Company 
to submit to this suit in the District of Columbia unreason¬ 
ably obstructs and unduly burdens interstate commerce. 

*2. To require the American Railway Express Company to submit 
to this suit in the District of Columbia deprives it of due process of 
law. 

And in support of this motion there is filed herewith the affidavit 
of (). B. George. 

MINOR. GATLEY & ROWLAND, 
ARTHUR P. DRURY, 

Attorneys for American Unit tray Express 
Company, a Corporation, Appearing 
Specialty for the Purposes of This Mo¬ 
tion and A 'one Other. 

Affidavit. 

Filed January 10. 19*25. 

******* 

District of Colcmiha, ss: 

O. B. George, being lirst duly sworn, deposes and says: I am the 
Superintendent of the American Railway Express Company, defend¬ 
ant in the above entitled cause. Said defendant is a corporation 
organized under the laws of the State of Delaware and is engaged in 
the District of Columbia, in Wabasso. Florida, in Detroit, Michigan, 
and elsewhere generally throughout the United States in the business 
of conducting an express business for hire. In the conduct of this 
express business the defendant handles approximately 750,000 ship¬ 
ments per day. The claims for loss, damage or delay to shipments 
transported by it average 500.000 per year, and the amounts paid by 
it in satisfaction of such claims average in excess of $3,500,000 per 
year. 

The shipment involved in this suit is a shipment of ten hampers 
of beans delivered to the defendant at Wabasso, in the State of 
Florida, on the ‘20th day of November, J9*24. consigned to Clarence 
A. Carter, at Detroit, in the State of Michigan. In order to 

5 handle said shipment the defendant would pick it up at 
Wabasso, Florida, and carry it to Jacksonville, Florida. At 

Jacksonville the shipment would he transferred to a car destined to 
Detroit, and would be routed, in order to take the shortest distance, 
through Louisville, Kentucky, Cincinnati and Toledo, Ohio, to 
Detroit, Michigan. The defendant has not had the opportunity of 
investigating the particulars of this suit and therefore is without defi¬ 
nite knowlcdgo at this time as to the various points along the line 
at which this shipment might have been handled, but on information 
and belief, based upon the due and usual operation of the business of 
the defendant company, affiant says that in order to properly defend 
this suit it will be incumbent upon the defendant to have the testi¬ 
mony of its agent at Wabasso, Florida, of one or more employees at 
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Jacksonville. Florida, of oik* or more employees at Detroit. Michigan, 
and of one or more messengers of the defendant in charge of the 
trains in which this shipment was transported from point of origin 
to destination. Affiant is unable to sav definitely at this time how 
many witnesses will he required to prove the handling of this ship¬ 
ment. hut on information and belief says that it will be necessary 
to have the testimony of at least five employees of the defendant, 
none of whom are located in the District of Columbia, and affiant is 
unable to sav whether or not the testimony of other employees would 
be necessary. In order to properly defend this case the defendant 
will he obliged to withdraw its said agents from their respective duties 
and transport them to the District of Columbia for the purpose of 
having them testify at the trial of this case, or will be obliged to take 
their testimony in the form of depositions to be taken upon written 
interrogatories to be prepared bv counsel for the defendant in the 
District of Columbia, which prevents it from meeting facts which 
might be developed on the trial by the plaintiff, and which 
c» could be more readily met if the case were tried at the point 
of origin or the point of destination of said shipment. 

Affiant is advised that this shipment did not passthrough the Dis¬ 
trict of Columbia and there are no employees of the defendant in the 
District of Columbia who were in anvwav connected with the ban- 

% C* 

dling of said shipment. 

Affiant is advised and therefore avers that there are now pending 
in this court about one hundred and ten cases similar to this; that all 
of slid cases are brought by the same attorney representing the 
plaintiff in this case, and that said cases are solicited and handled 
by one I\. A. Koontz. who represents himself to be a claim agent 
or claim adjuster. All of said suits are brought by non-residents of 
the District of Columbia and involve shipments originating outside 
of the District of Columbia, and destined to points outside of said 
District. The practice of said Koontz in soliciting such claims of 
persons not residents of the District of Columbia and filing suits 
thereon in the District of Columbia causes the defendant unnecessary 
expense, and the assumption of jurisdiction bv this Court and the 
trial of such cases in the District of Columbia will cause the defend¬ 
ant to withdraw certain of its employees from interstate commerce 
for the purpose of testifying in this case, or will place it at the dis¬ 
advantage of being obliged to expend money for the purpose of 
taking their depositions, without being able to meet such con¬ 
tingencies as may arise at the trial of the case, either course resulting 
in an unreasonable restraint of and undue burden upon interstate 
commerce. 

0. B. GEORGE. 


Subscribed and sworn to before me this 16th dav of January, 
A. D. 1025. 

[notarial seal. | CLAUDIUS W. TURNER. 

Notary Public, D. C. 
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Order. 


Entered February 18, 1925, Minutes 17, Page 21. 

******* 

Upon consideration of defendant’s motion in the above entitled 
cause filed herein, to quash service, it is ordered that said motion he, 
and the same is hereby granted and service quashed. 

Order for Record on Appeal. 

Filed March 12, 1925. 

******* 

The Clerk will please prepare record for appeal, in accordance with 
order of Court of Appeals of March 3rd, 1925, allowing Writ of 
Error: 

1. January 5th, 1925, particulars of demand. 

2. January 8th, 1925, summons issued. 

3. January 9th, 1925, summons served. 

4. January 19th, 1925, appearance specially for defendant and 
motion to quash service, and aflidavit in support thereof. 

5. January 19th, 1925, order sustaining motion to quash and 
vacating summons. 

6. March 3rd, 1925, order allowing Writ of Error. 

EDW. L. HUNTER, 

1 Attorney for Plaintiff. 

Alignment of Error. 

Filed March 12, 1925. 

******* 

The Court erred in sustaining the motion to quash and vacate 
sendee of process on O. B. George, Superintendent, American Rail¬ 
way Express Company, and in quashing said summons. 

8 Filed Mar. 5, 1925. Municipal Court, District of Columbia. 


United States of America, ss: 


The President of the United States to the Honorable Mary O’Toole, 
Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Clinton Harris, plaintiff, and American Railway Ex¬ 
press Company, a corporation, defendant, No. 112J>15, a mani¬ 
fest error hath happened, to the great damage of* the said plaintiff, as 
bv his complaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
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the parlies aforesaid in this lwlialf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within *20 days from the settling of the 
bill of exceptions, or within such additional time after the expiration 
of the 20 days as the court below or a judge thereof for sufficient 
cause shall allow: that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable George E. Martin. Chief Justice of the 
said Court of Appeals, the 3rd day of March, in the year of our 
Lord one thousand nine hundred and twenty five. 


[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

JOSIAII A. VAN ORSDEL. 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


0 Municipal Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numliered from 1 to 
S. both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in Cause at Law No. 112.615, wherein (Minton 
Harris is plaintiff, and American Railway Express Company, a 
corporation, is defendant, as the same that remains upon the files 
and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and aflix 
the seal of said Court, at the City of Washington, in said District, 
this 20 day of March. 1025. 


[Seal Municipal Court of the District of Columbia. | 

BLANCHE NEFF, 

('Icr/:. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4M0S. Clinton Harris, plaintiff in error, vs. American Railway 
Express Company, a corporation. Court of Appeals. District of 
Columbia. Filed Mar. 20, 1025. Henry W. Hodges, clerk. 
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BRIEF ON BEHALF OF PLAINTIFF IN ERROR 


STATEMENT OF FACTS 

On January 5th, 1925, plaintiff in error filed his 
Particulars of Demand in the Municipal Court of the 
District of Columbia against the defendant, American 
Railway Express Company, to recover damages of 
$57.50 for breach of contract of carriage in connection 
with a shipment of 10 hampers of beans from Wabas- 
so, Florida, on November 20th, 1924, to Clarence A. 
Carter, Detroit, Mich, (record p. 1). 

Summons was issued on January 8th, 1925, and 
served on S. YV. Hughes, Chief Clerk, of the defendant 
corporation on January 9th, 1925. On January 19tli, 
1925, defendant appearing specially filed motion to 
quash the service of summons on the ground that to 
require the defendant to submit to suit in the District 
of Columbia unreasonably obstructed and unduly bur- 
dened interstate commerce, and deprived the defend¬ 
ant of due process of law. The motion to quash serv¬ 
ice was supported by affidavit of (). B. (loorge, Super¬ 
intendent of the defendant corporation (record p. 3). 

On January 19th, 1925, the motion to quash service 
was heard by Judge Mary O’Toole of the Municipal 
Court of the District of Columbia, who sustained said 
motion and ordered service quashed. 

Thereupon plaintiff in error filed a petition in this 
honorable court praying that a writ of error be al¬ 
lowed, and on March 3rd, 1925, an order allowing such 
writ of error was granted (record p. 5). 



ASSIGNMENT OF ERROR 


The Court erred in sustaining the motion to quash 
and vacate service of process on the agent of the 
American Railway Express Company and in quashing 
said summons. 

POINTS OF LAW 


THE ONLY QUESTION IN THIS CASE IS 
W11ETHER A F< )REIGN CORPORATION EN- 
GAGED IN INTERSTATE COMMERCE IS 1M 
MUNE FROM THE SERVICE OF PROCESS UN¬ 
DER THE LAWS OF THE STATE IN WHICH IT 
is DOING BUSINESS. 

This is indeed, as was said by the Court of Appeals 
of Kentucky, and repeated hy the Supreme Court of the 
United States in the case* of International Harvester 


Co. vs. Kentucky, 234 U. S. f>79, a novel proposition 
unsupported by a decision. And in this case the 
court said further: 


“True, it has been held time and again that a 
state cannot burden interstate commerce or pass 
laws which amount to the regulation of such com¬ 
merce; but this is a long way from holding that 
tin* ordinary process of the courts may not reach 
corporations carrying on business within the state 
which is wholly of an interstate commerce char- 
actor. Such corporations are within the State, re¬ 
ceiving the protection of its laws, and may, and 
often do, have large properties located within the 
State. * * * We are satisfied that the pres¬ 

ence of a corporation within a State necessary to 
the service of process is shown when it appears 
that the corporation is then* carrying on business 
in such sense as to manifest its presence within 
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the state, although the business transacted may 
be entirely interstate in its character. In other 
words, this fact alone does not render the corpora¬ 
tion immune from the ordinary process of the 
courts of the State.” 


International Harvester Co. vs. Kentucky, 234 
U. S. 579. 


In Davis vs. C. C. C. & St. L. Ry., 217 U. S. 157, the 
court held that cars engaged in interstate commerce 
and credits due for interstate transportation are not 
immune from seizure under the laws of the state regu¬ 
lating garnishment and attachment because of their 
connection with interstate commerce. 

The ruling of the lower court appears to have been 
based on the case of Davis vs. Farmers’ Co-operative 
Equity Co., 2(i2 U. S. 312; 43 Sup. Ct., 556; 67 L. Ed. 
996. In this case service was made on the soliciting 
agent of the defendant carrier under authority of tin* 
laws of the State of Minnesota, providing that: 


“Any foreign corporation having an agent in 
this state for the solicitation of freight and pas¬ 
senger traffic or either thereof over its lines out¬ 
side of the state, may be served with summons by 
delivering a copy thereof to such agent.” 


The facts of the case showed that the carrier main¬ 
tained no trackage in the State of Minnesota, but did 
maintain a solicitating agent in the State. The cause 
of action arose outside of the state and the plaintiIT 
was a non-resident of the State of Minnesota. The 
court said: 


.) 


“ hearts of which we also take* judicial notice in¬ 
dicate* the burden upon interstate carriers im¬ 
poses! specifically by this statute here assailed is 
a he*avy one, and that the* resulting obstruction to 
commerce* must be seriems * * * the Min¬ 

nesota statute as here applie*el unduly interferes. 
By requiring from interstate carriers general sub¬ 
mission to suit, it unreasonably obstructs, and un¬ 
duly burdens, interstate* commerce.” 


Davis vs. Farmers’ 
U. 8. 312. 


Co-operative Kquity Co., 262 


Congre*ss alone* has power directly to re*gulate or 
burden interstate commence*, and as to such elirect bur- 
ele*n or regulation the* power of Congress is plenary, all 
pervading, e*xclusive and indivisible. Simpson et al 
R. R. vs. Minnesota vs. Shepard, 230 U. S. 332. The* 
Supreme Court of the United States declared the* law 
of Minnesota unconstitutional in the Davis case, 
supra, for the reason that Congress alone has power 
to elire»ctly burden interstate commerce bv Article 1, 
Soctiem 8, Clause 3, of the* Constitution. Clause 17 of 
the* same section gives Congress exclusive jurisdiction 
over the District of Columbia for every purpose of 
Government. 


Loughborough vs. Blake, 3 Wheat. 321. 
Kendall vs. U. S. 12 IVt. 619. 

Shoemake*r vs. U. S. 147 1. S. 300. 

Parsons vs. Dist. of Col., 170 l\ S. 32. 

Cap. Traction Co. vs. Hoffman, 174 U. S. 3. 
(iibbons vs. Dist. of Col., 116 U. S. 404. 


Se*ction 1337 of the District Code providing tor serv¬ 
ice on foreign corporations is one of general applica- 
tion to all foreign corporations alike, irrespective of 
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the character of the business they pursue; it is not 
aimed solely at common carriers, as was the Minnesota 
statute. No distinctions are made by the District 
Code; the treatment uniform, and applies to every for¬ 
eign corporation doing business here. There is no 
question as to the constitutionality of the law of the 
District of Columbia under which service was obtained 
in this case. 

The defendant carrier frankly admits that it is a 
corporation organized under the laws of the State of 
Delaware and engaged in the District of Columbia and 
elsewhere generally throughout the U. S. in the busi¬ 
ness of conducting an express business for hire, and it 
does not question the sufficiency of service upon its 
representative. There is also no question raised as to 
the lower court’s jurisdiction over the subject matter 
of the suit. 

It is submitted that what constitutes an “unreason¬ 
able obstruction” and “an undue burden” upon inter¬ 
state commerce, by*the weight of authority, is purely 
a question of constitutional law, and tin* proposition 
that an interstate carrier cannot be sued in a jurisdic¬ 
tion in which it is admittedly doing business by a non¬ 
resident without causing serious interference with in¬ 
terstate commerce to such an extent as to unreason¬ 
ably obstruct such commerce is unsupported by a de¬ 
cision. On the other hand, the Supreme Court of tin* 
IT. 8 . in the Davis case, supra, which perhaps is the 
strongest case in favor of the defendant’s contention 
goes so far as to say: 


“That the business carried on by a corporation 
is entirely interstate in character does not render 
the corporation immune from ordinary process of 
the courts of the state in which it is found.” 
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This statement of the Supreme Court in a case 
wherein a number of facts were presented to show 
what the carrier contended placed an undue burden 
upon interstate commerce conclusively points out that 
it is no burden for an interstate carrier to submit to 
suit in the jurisdiction in which it is actively engaged 
in doing business. A corporation authorized by the 
state of its creation to engage in interstate commerce 
may not be prevented by another state from coming 
into its limits for all the legitimate purposes of such 
commerce. Western Tnion Telegraph Co. vs. Kansas, 
216 U. S, 1,* and if a corporation choses to come in, it 
accepts the burden of the statute. Maverick Mills vs. 
Davis, 2! 14 Fed. 404 (Mass.). 

It is submitted, therefore, that in (plashing the serv¬ 
ice in this case, the lower court was in error, and that 
its decision should be reversed. 

Respectfully submitted, 

Edward L. Hunter, 
Attorney for Plaintiff in Error. 



